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T TR 39 T IT-MT & AN STIHT FIAT § 1 9g T <L & T TATRATT = FATT T qe
orfEeRTt ShY STefieT SreraT YAieror Saae Teqa B Ul §, ST o U areer * fHeg g ahat 3l

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

AT TR T [T G~

Revision application to Government of India:

(1) e STUTE o ATSRTd, 1994 it T 37aq i qdqTg T HIFAT & 91X § Gar<h 1T @l
ST-LTXT o TTH I o v QTOeqvT eraad erelie qi=ra, WIRd a<ehiS, (&<t /ey, Tsred [,
et WS, Sfiaw € waw, g9 91, 73 el 110001 &t 6t st =gy :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : - '

@) e g B g F e § o9 o e g @ R aeenR ot s srar § v R
UETTR T G AUSTIT & HIel & ST gU A7 #, a7 ol wosmR & woeR 4 =18 ag [l e
7 foReT ORI § B1 |Tel T TR 3 SR g8 &
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In case of any loss of goods where the loss occur in transit from a factory to a
ée‘house or to another factory or from one warechouse to another during the course
ﬁrocessing of the goods in a warehouse or in storage whether in a factory or in a
a¢house.

@) aRa & et et g ar weer § Raffe wrer o) 9 A F @Rt § ST g7 Y AT 9
FeqTE ok 3 TXere 3 ATHE § S AR F A [T Y AT Ieq 7 [t g
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M) =l oo B I (B TeAT IR & SATE (UM AT ST ht) Rt f&har ar w1t gh

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(®) Qe Searae &Y ST e & YT F O ST g Fiew areq 6 % § AT U aeer S 5w
oOTRT & 9w & qarfes arg<h, T4 & g7 91 a7 999 92 A7 a1 9 & afefRaw (7 2) 1998
8T 109 gy Fgss g T g

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) el ITET e (3Tdier) e, 2001 &[99 9 & s A yowor dear gu-8 # &
giaat &, Ia ereer % wf seer I ot o OF 99 F fraga-ense e erfier saer € &i-ar
gfagt % 9y SR sreeT RhaT ST ST Wl SHeh 9T @rar T a6 ged Y $ siavd anr 35-3 §
et 6 3 QAT & 99 & 919 SBR-6 AT 6t Iia W ZHT 13Tl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RS smaew ¥ a1y SIgt €y W U A€ S99 47 S99 FF 2l T4 200 /- B T i
ST % STgT SRR & TE & SATaT gl af 1000/ - &Y e W @i Sl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T e, B SCATE Ieeh Td HaT X STe 19 AT & I ardie:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) e Searad o AfafFaw, 1944 i arr 35-d1/35-3 & favia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Shforad gfimeE ¥ 9qTg SIgETR F Srerrar &t orfier, Sl % WA § AT R, deaid
SEATE o Ud QTR sTiela =Tt (Reee) i afsm gefla fifsH, srgaeamare § 2nd |,
AGATAT WA, STEaT, MREGINR, AgARETE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place Where the bench of any/'_ﬁ?gﬁ'late public sector bank of the
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(3)  afe 5w ey ¥ oS T QLT hT THTILT GIAT g QT TCHe G LT F forg B T qRramT Iug<n
&1 ¥ ey o =T =@ a2 F g g ot & foer wé w1 @ = % g gurRafy adieie
FTHTTEISRTOT ST Th TN AT Heald GXhTE Sl U SMAGT [T ST § |

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =Y ow ATEHEH 1970 AT ITET 6 AggET -1 & sava MaiRa e agar sw
ArarE AT geerasr TRt Folae wrigerd & areer § € T&% & T TR € 6.50 §¥ &7 =T
7 {Eehe @ gIaT =Y |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) - & X WelTaq AT =l (A= & aret RHl it A< ot earer emepfeia fonaT Strar g v har
IF, Heald STTET ok Td AT AU AT el (FrEfare) Faw, 1982 ¥ [AiRa 3
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

(6) T 9o, FeerT SeqTa (e U AAThT TeT =T er (Rreee) Tk wia erdislr % wrer
¥ wdeqT (Demand) TF &€ (Penalty) T 10% Y& ST HAT ATATd g1 grerites, Afemae g ST
10 FUE ¥IT gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
HealT ITUTE o9 SIX ATH & eiqiid, ATTH gIIT & eF @l 7T (Duty Demanded)|

(1) €% (Section) 11D % aga Rafia iy

(2) foraT e e wike f T,

(3) Trate e el F e 6 % aga o i

7g qd w7 * wferd i’ o ugel @ ST gT 99 orfier TRt A % forg I& Q1 ST e
AT Bl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =& wneer 3 wfa erfier STTTACRwor % @wer STRt (o oTeaT {[ee 4T v€ Aatied gf ai AT g 7Y
9 F 10% T I X gt Haer ave fAariad g aa 7S F 10% AT 9 hl ST weheil gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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- ORDER-IN-APPEAL

The present appeal has been filed by M/s. Ashokbhai Kanjibhai Vaghsiya,B-501, Katuri
- Pride, Opp. Torrent Power Station, SP Ring Road, Nikol, Ahmedabad-382350 (hereinafter
referred to as “the appellant”) against Order-in-Original No. 551/AC/Demand/22-23 dated
24.02.2023 (hereinafter referred to as “the impugned order”) passed by the Assistant
Commissioner, Central GST, Division -I, Ahmedabad North (hereinafter referred to as “the

adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
AWMPV0846M and engaged in provfding services without getting registered with the
service tax department. On scrutiny of the data received from the Central Board of Direct
Taxes (CBDT) for the FY 2016~17, it was noticed that the appellant had earned an income
of Rs. 10,89,358/- during the FY 2016-17, which was reflected under the heads “sales of

services (Value from ITR)"filed with Income Tax department.

F.Y. Gross Receipt from sales of services (as | Service tax not/
per ITR) Short paid
2016-17 10,89,358/- 1,63,404/-

Accordingly, it appeared that the appellant had earned the said substantial income -

by way of providing taxable services but had neither paid Service Tax nor filed their service
tax ST-3 returns. The appellant were called upon to submit copies of required documents
for assessment for the said period. However, the appellant had not responded to the

letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST-Div-
1/Unregistered TPV/SCN/2016-17/1211 dated 18.10.2021 demanding Service Tax
amounting to Rs. 1,63,404/- for the period F.Y. 2016-17, under proviso to Sub-Section
(1) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest

under Section 75 of the Finance Act, 1994; and imposition of late fee/penalties under

Section 70, Section 77 and Section 78 of the Finance Act, 1994. The SCN also proposed

recovery of service tax for the period from Apr-2017 to June-2017.

o
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2.2 The Show Cause Notice was adjudicated ex parte vide the impugned order by th
adjudicating authority wherein the demand of total Service Tax amounting to Rs.
1,63,404/- was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance
Act, 1994 along with Interest under Section 75 of the Finance Act, 1994 for the period FY
2016-17. Further (i) Penalty of Rs. 1,63,404/- was imposed on the appellant under
Section 78 of the Finance Act, 1994 ; (i) Penalty of Rs. 10,000/- was imposed on the
appellant under Section 77(1)(a) of the Finance Act, 1994 ; (iii) Penalty of Rs. 10,000/~
was imposed on the appellant under Section 77(1)(c) of the Finance Act, 1994 (iv) Late
fee/penalty of Rs. 40,000/- was imposed on the appellant under Section 70 of the h
Finance Act, 1994 read with Rule 7 of service tax Rules,1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, inter alia, on the following grounds:
o The appellant submitted that he was not familiar with the service tax norms and
procedure to file the appeal and therefore, there was a delay of 06 days in filing
- appeal.
o The appellant is engaged in readymade cloths supply to retail customers ana
their activity is exempted from service tax as per entry no 30(ii) (a) of Noti. No.

25/2012-ST dated 20.06.2012.even if their activity is taxable, they are eligible for

basic threshold benefit as per Noti. No 33/2012-ST dated 20.06.2012.In their total .. -

business, Rs. 3,50,000/- was received against the value of goods. They stated that
they are not liable to service tax and requested to set aside the impugned OIO

and allow their appeal.

4. Personal hearing in the case was fixed on dated 09.04.2024.Shri Nikunj Trapasiya,

C.A. appeared for personal hearing on behalf of the appellant. He informed that his client does
tailoring work and repairing of cloths on roadside. He further requested for one week time to

submit additional submission. The same have been received on dated 15.04.2024 in this office.

5. On going through the appeal memorandum, it is noticed that the impugned
order was issued on 24.02.2023 and delivered on dated 04.06.2023 to appellant. The
present appeal, in terms of Section 85 of the Finance Act, 1994 was filed on 09.08.2023, -
i.e. after a delay of 06 days from the last date of filing of appeal. The appellant have
along with appeal memorandum also filed an Application seeking condonation of delay

stating that they had not proper knowledge of service tax norms and thereby a delay of
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06 days was occurred in filing the present appeals which was required to be filed on or

before 03.08.2023.

6. Before taking up the issue on merits, I proceed to decide the Application filed
seeking condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal
should be filed within a period of 2 months from the date of receipt of the decision or
order passed by the adjudicating authority. Under the proviso appended to sub-section
(3A) of Section 85 of the Finance Act, 1994, the Commissioner (Appeals) is empowered
to condone the délay or to allow the filing of an appeal within a further period of one
month thereafter if, he is satisfied that the appellant was prevented by sufficient cause
from presenting the appeal within the period of two months. Considering the cause of
delay given in application as genuine, I condone the delay of 06 days and take up the

appeal for decision on merits.

7. I have carefully gone through the facts of the case, grounds of appeal,
“submissions made in the Appeal Memorandum and documents available on record. The
issue to be decided in the present appeal is whether the impugned order passed by the
adjudicating authority, confirming the demand of service tax against the appellant along
with interest and penalty, in the facts and circumstance of the case, is legal and proper

or otherwise. The demand pertains to the period FY 2016-17.

8.  Now the submission is filed before me. As per the submission, from the various
sample bills it is observed that the appellant was tailoring, repairing, stitching the cloths
for individual customers and earned income Rs. 10,89,358/- that during the F.Y. 2016-
17. He also charged material cost separétely in their bills but the majority part was prom
stitching and repairing of cloths. I find ‘that in the judgment of the Hon'ble
CESTAT, New Delhi in the case Kaya Designer Launge Vs. CGST C.F.
& C.C., Bhopal 2019 (25) GSTL 98 (Tri. Del.) it was held that no
service tax can be charged on stitching/tailoring charges. Relevant
extract is reproduced as under:
"6. After hearing the Ld. DR and perusal of record, it is noticed that the Service Tax
was paid by the appellant on the amounts recovered by them from their customers.
The amounts recovered included the stitching charges, the cost of the materials used,

and also amounts collected by them for certain designs undertaken by the appellant
at the request of customers. The CBEC has clarified %ﬁ& F. No.
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B/1/2002/TRU of the Finance Act, 2002 dated 1-8-2002 which has clarifiec.
Jollows:-

A point has been raised as to whether tailors and jewelers will be covered under the
Service Tax. Taxable service in this case is designing of goods intended to be worn
by human being. A tailor is involved only in the stitching of clothes. As such no

designing activity is involved. Hence tailor will not be covered under the tax net.

In view of the above, I am of the considered view that the activity performed by
the appellant during the F.Y. 2016-17 is not taxable. Since the demand of service tax is
not sustainable on merits, there does not arise any question of charging interest or

imposing penalties in the case.
9. In view of the above, I set aside the impugned order and allow the appeal.

10.  orfier el gy &S ey TS e st e IuRiRn alish & fehart Siar g |
The appeal filed by the appellant stands disposed of in above terms.
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Manish Kumar

Superintendent(Appeals),
CGST, Ahmedabad
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To,
M/s. Ashokbhai Kanjibhai Vaghsiya, ‘ Appellant
B-501, Katuri Pride, Opp. Torrent Power Station,

SP Ring Road, Nikol,Ahmedabad-382350

Respondent
The Assistant Commissioner,
CGST, Division-],
Ahmedabad North

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division I, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

~ (for uploading the OIA)
¢.5) -Guard File
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