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#l?rsatar-?r asits rgra mar ? it az<rr k 4fr zrnffaR a1g+T TT
sf@mattRt a~hr srrargrlerwrrlarga «mar&, hat fheta?gr ah fas grmar?1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

( 1) Mr sgraa gt«ea zrf2frr, 1994 Rtuam •fRf'GfclTO: ·g mt«at a aR ii pin err Rt
-;_:ref-WU~ "SI"~~~ 3fcflTcf~~~arm~' 'l-Trnf fficpf{, ITT tj-3{ li;,14, ~ fct'BW,
"'ell"~~'~ cfrcr 'l=jqrf, ill lfflf,{fa«R: 110001 #t Rt a1ft fgu :­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finan.ce, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(91) °lfR~#~~~ii° \ljq~ Q.IRcfil( "€i"R-?{- #Rt sunzr la #lap ? "l!T fc1;m"
'fl O -s tr kg srssr II (maa srt gumf ii, at00 \i-1 0-s (i II (srsr tat? azff cfi I (© I~ ii"

..----. "llT fc1;m- '4-1 o~ 1411 (gtRt #fan h tarz&z
,a d a.

0 «ENrR,,./}>'°'" _ % m case of any loss of goods where the loss occur in transit from a factory to a
J:J-. i "~~-·i· "' ~eihouse or to another factory or from one warehouse to another during the course
es #' eW, ! "';.4.:~i ,- jnocessing of the goods in a warehouse or in storage whether in a factory or in a

•.. J5, , ., ouse.
"vo , 6"%

* "©") 'l-Trnf ~~ fc1;m- ~ m-sR~r -?i f.-14ffa a ~ "CR "l!T .:r@ ~ Fcl f.:l l-JYo I qzitr green#a tar
qraa gr«aaRehmitahagfft zagrr faffaa h
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() sifa s ,9 I i;rl # '3 ,9 I i;rl green hgraf sit sq€r 2fezmt 4r&git2 s?gr sit zr
mu~~~ Jj,cll~cfi ~. ~%IDUinftcrcfl"rnin:"Z!Tqfc;," if Fcl-:a" arf~ (rf 2) 1998
arr 109 rrRa fhg ·rg zn

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) at sq4 green (ft) Rmral, 2001 aft 9 eh siafa faff&e qr tier sz-8 if err
4fail , ha an2r a #fa ear hfa faatam,f Tr ah flag-st?gr qi srft s?gr Rt t-?t
far5f sat [hat arr Rel sh arr tar < #l {er gff iafa mu 35-~ if
frtmftcr fr arar rqr arr €tr-6rtRt fa st 2tft arf2gt

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasa sr4arr =ziirava srtr 5a4?tatsq 200/- tr {rat ft
st st sazf ii4za va«re sanergtt 1000/- Rt #tr4rat frst

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

{tr gees, a{hr 3qra «eavi itcrr 91{ &i cf1J14~%m aflfur:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~ '3,91i;rl Zr11arf~, 1944#mu35-~/35-~t31ffl:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) smRRaRa i aarr agar eh sarar ftst, sfRr tr t "fll1TT ZrP, ~
qraa gen viarc4ta +utarf@awr (fez) ft u@a 2tflr f7far, sararar i 2a rat,

aa1ft sat, sr@at,fa4II, I4Tatar-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of ar:1:~i"M-ate public sector bank of thess- "hs
place where the bench of the Tribunal is situa@'°:ck--'-~ cE••·~,, cs' ,..0,.
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(3) zaf@ zrarr it n& gr srailrar ztr ? t r@taa tar a frflmr @rarrsf
~ ~ ~ "fTrlT~ ~ er~~ t .~ §1J," m. fcti- Rm i:rcft ffi ~ ffl t ~ ~~~ &1cf1Jl4
+rratf@lrawr #t usftthr€tr4r#t u4 sear fir starat

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. l 00 /- for each.

(4) ·rrrrr teas sf@2fa 1970 mt if@e fr ggft -1 t 3TTflIB RITTRcf ~~ '3"ui

~~~~~T ~~~ R ofr qTf@lata<gra sq@2l Rtu Rau s6.50 ha a al4 l<i14
gca ease «agrReg t

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6~50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(s) . ~ 3Tll::~~<ITT" f.:'14-5! oraat fitRti m eat naff far star 2 itflu
res, aft sgral g[eag hara arflf7 nratf@lawr (4riff@er) far, 1982 ff2a?
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flr sea, a#tr sgraa geau lats sf@7 +nratfeaUwr (fez) u# 1fafatr
ii a&rail (Demand) qi is (Penalty) cfiT 10%a war mar faf 2 zraif, arf@aar f sat
10 "cfi"Uis~ ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a.£trsea gear sitara eh iafa, gf@a 2tra&rst int (Duty Demanded) I

(1) is (Section) 1 lD t~f.:tmftcruru;
(2) ft+aa adz ifez ftuf?rr;
(3) @dzhffr kfa 6 hazaruf?

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal{en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) ~~~T t >ffirsrft If@rwr eh ar zi green rrar green arau fa cJ I Ra '@" cfl" +ll1"T~ lfQ,"
gear a 10% ratr sit sgtaa awe f@at[a gtaa aws410% gnatrtsraft 2t

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Ashokbhai Kanjibhai Vaghsiya,B-501, Katuri

Pride, Opp. Torrent Power Station, SP Ring Road, Nikol,Ahmedabad-382350 (hereinafter

referred to as "the appellant") against Order-in-Original No. 551/AC/Demand/22-23 dated

24.02.2023 (hereinafter referred to as- "the impugned order") passed by the Assistant

Commissioner, Central GST, Division -I, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AWMPV0846M and engaged in providing services without getting registered with the

service tax department. On scrutiny of the data received from the· Central Board of Direct

Taxes (CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income

of Rs. 10,89,358/- during the FY 2016-17, which was reflected under the heads "sales of

services (Value from ITR)"filed with Income Tax department.

F.Y. Gross Receipt from sales of services (as Service tax not/

per ITR) Short paid

2016-17 10,89,358/- 1,63,404/-

Accordingly, it appeared that the appellant had earned the said substantial income

by way of providing taxable services but had neither paid Service Tax nor filed their service

tax ST-3 returns. The appellant were called upon to submit copies of required documents

for assessment for the said period. However, the appellant had not responded to the

letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST-Div-

1/Unregistered TPV/SCN/2016-17/1211 dated 18.10.2021 demanding Service Tax

amounting to Rs. 1,63,404/- for the period F.Y. 2016-17, under proviso to Sub-Section

(1) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest

under Section 75 of the Finance Act, 1994; and imposition of late fee/penalties under

Section 70, Section 77 and Section 78 of the Finance Act, 1994. The SCN also proposed

recovery of service tax for the period from Apr-2017 to June-2017. a%.,s
~
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2.2 The Show Cause Notice was adjudicated ex parte vide the impugned order by th

adjudicating authority wherein the demand of total Service Tax amounting to Rs.

1,63,404/- was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance

Act, 1994 along with Interest under Section 75 of the Finance Act, 1994 for the period FY

2016-17. Further (i) Penalty of Rs. 1,63,404/- was imposed on the appellant under

Section 78 of the Finance Act, 1994 ; (ii) Penalty of Rs. 10,000/- was imposed on the

appellant under Section 77(1)(a) of the Finance Act, 1994 ; (iii) Penalty of Rs. 10,000/­

was imposed on the appellant under Section 77(1)(c) of the Finance Act, 1994 (iv) Late

fee/penalty of Rs. 40,000/- was imposed on the appellant under Section 70 of the

Finance Act, 1994 read with Rule 7 of service tax Rules,1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal, inter alia, on the following grounds:

o The appellant submitted that he was not familiar with the service tax norms and

procedure to file the appeal and therefore, there was a delay of 06 days in filing

appeal.

o The appellant is engaged in readymade cloths supply to retail customers and

their activity is exempted from service tax as per entry no 30(ii) (a) of Noti. No.

25/2012-ST dated 20.06.2012.even if their activity is taxable, they are eligible for

basic threshold benefit as per Noti. No 33/2012-ST dated 20.06.2012.In their total .. ··

business, Rs. 3,50,000/- was received against the value of goods. They stated that

they are not liable to service tax and requested to set aside the impugned OIO

and allow their appeal.

4. Personal hearing in the case was fixed on dated 09.04.2024.Shri Nikunj Trapasiya,

C.A. appeared for personal hearing on behalf of the appellant. He informed that his client does

tailoring work and repairing of cloths on roadside. He further requested for one week time to

submit additional submission. The same have been received on elated 15.04.2024 in this office.

5. On going through the appeal memorandum, it is noticed that the impugned

order was issued on 24.02.2023 and delivered on dated 04.06.2023 to appellant. The

present appeal, in terms of Section 85 of the Finance Act, 1994 was filed on 09.08.2023,·

i.e. after a delay of 06 days from the last date of filing of appeal. The appellant have

along with appeal memorandum also filed an Application seeking condonation of delay

stating that they had not proper knowledge of service tax norms and thereby a delay of
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06 days was occurred in filing the present appeals which was required to be filed on or

before 03.08.2023.

6. Before taking up the issue on merits, I proceed to decide the Application filed

seeking condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal

should be filed within a period of 2 months from the date of receipt of the decision or

order passed by the adjudicating authority. Under the proviso appended to sub-section

(3A) of Section 85 of the Finance Act, 1994, the Commissioner (Appeals) is empowered

to condone the delay or to allow the filing of an appeal within a further period of one

month thereafter if, he is satisfied that the appellant was prevented by sufficient cause

from presenting the appeal within the period of two months. Considering the cause of

delay given in application as genuine, I condone the delay of 06 days and take up the

appeal for decision on merits.

7. I have carefully gone through the facts of the case, grounds of appeal,

submissions made in the Appeal Memorandum and documents available on record. The

issue to be decided in the present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against the appellant along

with interest and penalty, in the facts and circumstance of the case, is legal and proper

or otherwise. The demand pertains to the period FY 2016-17.

'8. Now the submission is filed before me. As per the submission, from the various

sample bills it is observed that the appellant was tailoring, repairing, stitching the cloths

for individual customers and earned income Rs. 10,89,358/- that during the F.Y. 2016-

17. He also charged material cost separately in their bills but the majority part was prom

stitching and repairing of cloths. I find that in the judgment of the Hon'ble

CESTAT, New Delhi in the case Kaya Designer Launge Vs. CGST C.F.

& C.C., Bhopal 2019 (25) GSTL 98 (Tri. Del.) it was held that no

service tax can be charged on stitching/tailoring charges. Relevant

extract is reproduced as under:
116. After hearing the Ld. DR andperusal ofrecord, it is noticed that the Service Tax

was paid by the appellant on the amounts recovered by them from their customers.

The amounts recovered included the stitching charges, the cost ofthe materials used,

and also amounts collected by themfor certain designs undertaken by the appellant

at the request of customers. The CBEC has clarified~:t F. No.

s• .l& el= " · al."$; ·



B/1/2002/TRU of the Finance Act, 2002 dated 1-8-2002 which has clarified
follows:­

A point has been raised as to whether tailors andjewelers will be covered under the

Service Tax. Taxable service in this case is designing ofgoods intended to be worn

by human being. A tailor is involved only in the stitching of clothes. As such 110

designing activity is involved. Hence tailor will not be covered under the tax net.

In view of the above, I am of the considered view that the activity performed by

the appellant during the F.Y. 2016-17 is not taxable. Since the demand of service tax is

not sustainable on merits, there does not arise any question of charging interest or

imposing penalties in the case.

9. In view of the above, I set aside the impugned order and allow the appeal.

la ;
CENT

E eic "Jlj

Respondent

Appellant

The appeal filed by the appellant stands disposed of in above terms. r /
35---
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